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Via E-Mail 

September 23, 2020 

Kyle Alexander 
Kalamazoo District Supervisor 
Water Resources Division 
Department of Environment, Great Lakes and Energy 
Kalamazoo District Office 
7953 Adobe Road 
Kalamazoo, MI 49009 

David Haywood 
Kalamazoo District Supervisor 
Remediation and Redevelopment Division 
Department of Environment, Great Lakes and Energy 
Kalamazoo District Office 
7953 Adobe Road 
Kalamazoo, MI 49009 

Re: Morrow Dam (FERC No. 9000) Response to Violation Notice (00974), dated 
September 16, 2020 (“Second Notice”) 

Dear Mr. Alexander and Mr. Haywood: 

STS Hydropower, LLC (“STS”), which operates the Morrow Dam under United States 
Federal Energy Regulatory Commission (“FERC”) Exemption Project No. 9000, was forced to 
commence an emergency drawdown on October 31, 2019 when a routine structural inspection 
revealed serious defects to the tainter gates at the dam.  The drawdown was necessary to remove 
pressure from the gates and eliminate the risk of an uncontrolled flooding event downstream, 
which would have posed a considerable public health and safety risk. STS immediately notified 
the Michigan Department of Environment, Great Lakes and Energy (“EGLE”), the Michigan 
Department of Natural Resources (“MDNR”) and FERC of this situation and coordinated the 
drawdown with those agencies.  The repairs, which were initially anticipated to last for a period of 
at least four months, were determined after the drawdown was completed to be more substantial 
and are now expected to be completed in December 2020.  STS remains committed to working 
cooperatively to mitigate unintended consequences from this emergency drawdown and to restore 
ordinary water levels in an orderly fashion for the 2021 season under the advice of MDNR and 
EGLE.   

Against this backdrop, the Second Notice restates certain allegations of violations of Parts 
31, 301 and 303 of the Natural Resources and Environmental Protection Act made in an earlier 
letter, dated July 8, 2020 from Derek Haroldson of the EGLE Kalamazoo District Office.  STS 
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responded to the earlier letter on July 17, 2020, which it supplemented on August 7 and August 
21, 2020, and refers to its prior responses.   

In addition, the Second Notice makes the novel claim, without foundation, that Eagle Creek 
Renewable Energy, LLC (“ECRE”), the parent company of STS, is liable under MCL 324.20126 
as an owner or operator of a facility responsible for an activity causing a release or threatened 
release of a hazardous substance.  This allegation apparently concerns river sediments which are 
passing through the Morrow Dam.  This allegation is unwarranted for several reasons, but in 
particular: 

 EGLE has not provided any information or evidence that hazardous substances above 
actionable levels are present either above or below the Morrow Dam.  If EGLE has any 
such information, please provide it. 

 EGLE has not stated any basis for attributing liability to the parent company, ECRE. 

 For liability to attach to an owner or operator under MCL 324.20126, there must be a 
“release or threat of release.”  The term “release” is defined in MCL 324.20101(1)(pp) 
as “any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, 
escaping, leaching, dumping, or disposing of a hazardous substance into the 
environment. . . .” (emphasis added).  As you are aware, the Morrow Dam does not 
contribute any contaminants to the Kalamazoo River or its sediments and any 
contamination that may be flowing through the dam was already present in the 
environment as a result of releases by parties wholly unrelated to STS and ECRE.  The 
Second Notice fails to provide any justification for claiming that there has been a 
release “into the environment” as a result of STS’s actions. 

 Likewise, under MCL 324.20126(4)(d)(iii), an owner or operator is not responsible for 
a release of hazardous substances caused by “an act or omission of a third party other 
than an employee or agent of the person or a person in a contractual relationship 
existing either directly or indirectly with a person who is liable under this section.”  As 
noted above, any contamination that may be present in the river water or sediments is 
a result of actions by parties wholly unrelated to STS and ECRE. 

 Similarly, under MCL 324.20126(4)(c), an owner or operator “of property onto which 
contamination has migrated” is not liable for such contamination unless the owner or 
operator is “responsible for an activity causing the release that is the source of the 
contamination.” (Emphasis added.)  Even if contamination exists at actionable levels 
(which has not been established as a matter of fact), the passive migration of that 
contamination does not impose liability on ECRE or STS because they are not 
responsible for the “release” (as defined above) that is the original source of the 
contamination. 
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For these reasons, STS and ECRE cannot agree with the assertion in the Second Notice that it has 
incurred liability or due care responsibilities under Part 201.  The same analysis applies under 
analogous provisions of CERCLA, 42 USC 9601 et seq.   

Nonetheless, in the continuing spirit of cooperation and the interest of the local 
communities, STS remains committed to implementing mitigation measures to control elevated 
turbidity levels, and if necessary, implement corrective measures for confirmed sediment 
depositional areas that are likely the result of the drawdown.  Prior to receiving EGLE’s July 8th

Letter, STS began to implement an adaptive management approach for identifying and controlling 
turbidity levels and assessing and mitigating sediment deposition downstream.  The initial stage 
of this adaptive management approach is focused on identifying significant sediment sources and 
implementing prioritized control measures.  To date, STS has completed the following assessment 
and control measures:  

 On July 24th, STS installed 1,050 feet of sediment curtain immediately upstream of the dam 
to control major areas of bank erosion and reduce sediment migration downstream.  

 On July 30th, STS completed a preliminary desktop analysis of sediment migration control 
benefits associated with feasible modifications to the current reservoir drawdown target 
elevation.  The analysis showed that a partial refill of the reservoir would not materially 
reduce sediment migration.   

 On August 7th, STS installed an additional 1,050 feet of custom sediment curtain in the 
same area to further control sediment and turbidity sources in the same area.  

 On August 20th, STS deployed a real-time, telemetry-based turbidity and water quality 
monitoring network to support its adaptive management approach.     

 On August 21st, STS completed a detailed assessment of potential areas of head cutting 
upstream of the dam that had been identified by EGLE and MDNR.  STS determined that 
these areas are not a significant potential source of sediment.    

 On August 21st, STS completed a preliminary reconnaissance of the downstream reach of 
the Kalamazoo River to identify potential depositional areas and obtain information 
necessary to develop our Interim Field Investigation Plan and a comprehensive 
Downstream Technical Assessment Plan. The draft Interim Field Investigation Plan, which 
includes the sediment sampling plan described in our August 21, 2020 response, is under 
development for submission to EGLE.     

 On September 9th, STS installed 450 feet of turbidity curtain downstream in the vicinity of 
the dam to further control the downstream migration of sediment leaving the reservoir and 
to contain sediment already deposited in this area.   

STS consistently reviewed the scope and results of these activities with EGLE, MDNR and 
other relevant resource agencies during regular project briefing conference calls held on July 10th, 
July 21st, July 29th, August 5th, August 18th, August 28th, September 3rd, September 16th and 
September 22nd.     



September 23, 2020 
Page 4 

36277264.2 

With respect to the potential response activities described in the Second Notice, STS is 
already working to install additional turbidity curtains, which it has determined are likely to yield 
positive results.  Specifically, STS is preparing to deploy an additional 1,100 feet of sediment and 
shoreline protection curtain in the bottomlands area in the upstream vicinity of the dam.  These 
additional measures are expected to further control potential sediment sources in this area.  An 
additional 500 feet of permeable curtain will also be installed in the downstream vicinity of the 
dam to contain sediment already deposited in this area and prevent further downstream migration.  
Implementation of these additional control measures is expected to commence immediately and 
be complete prior to October 2nd.   

STS is also working with its consultants to evaluate the other response activities identified 
in the Second Notice, together with comparable alternatives, and to identify, design and implement 
particular measures that will further enhance its current adaptive management approach and the 
development of the plans described in its prior responses (e.g. Interim Field Investigation, 
Downstream Technical Assessment Plan, Reservoir Technical Assessment Plan). Currently, it is 
expected that additional measures will include the: deployment of 600 feet of shoreline conifer 
tree protection in the reservoir upstream of the current turbidity curtains and the additional curtains 
STS plans to install as described in the preceding paragraph. This area is too shallow for 
deployment of additional curtains and the deployment of conifer trees has been found to be an 
effective alternative method of bank stabilization.   

STS is considering the efficacy of additional measures to potentially implement. These 
evaluations will proceed in close consultation with EGLE and MDNR. The measures being 
considered include the following:  

 Deployment of sediment traps. While such traps have certain attendant negative 
consequences, the relatively short term of their deployment may support their use in this 
case.  

 Raising the reservoir elevation a limited amount. STS has made the preliminary 
determination that such a measure would not compromise dam safety.  

 Installation of sediment curtain diversion wing schemes at targeted locations further 
downstream of the dam to promote sediment collection and prevent the resuspension of 
existing sediment deposits.   

STS will continue to fully cooperate and work with EGLE and MDNR to monitor and mitigate 
turbidity and sediment deposition while we continue to work to resolve the dam safety issues. 
Notwithstanding the foregoing, STS respectfully maintains that the emergency drawdown was 
performed in accordance with all federal and state legal requirements applicable to a FERC-
regulated dam and in coordination with EGLE and MDNR.1

1 STS repeats the “Reservation of Rights” in its July 17, 2020 letter as if provided in full herein. 
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Sincerely, 

HONIGMAN LLP 

S. Lee Johnson 

cc (via email): Senator Sean McCann 
Representative Brandt Iden 
Ms. Michelle Mohney, Comstock Township Clerk 
Mr. James Baker, City of Kalamazoo 
Mr. Tom Weaver, United States Geological Survey 
Ms. Jennifer Polardino, FERC 
Ms. Kim Nyugen, FERC 
Mr. John Zygaj, FERC 
Ms. Jessica Pruden, U.S. Fish and Wildlife Service 
Mr. Scott Hicks, U.S. Fish and Wildlife Service 
Ms. Lisa Williams, U.S. Fish and Wildlife Service 
Mr. Jim Saric, EPA 
Ms. Cheryl Vosburg, Kalamazoo River Watershed Council 
Ms. Elizabeth Binoniemi-Smith, Match-E-Be-Nash-She-Wish Band of 

Pottawatomi Indians 
Mr. John Rodwan, Nottawaseppi Huron Band of Potawatomi Indians 
Ms. Jody Smet, STS 
Mr. Jay Wesley, MDNR 
Mr. Brian Gunderman, MDNR 
Mr. Matt Diana, MDNR 
Mr. Jessica Mistak, MDNR 
Ms. Kesiree Thiamkeelakul, MDNR 
Mr. Kyle Kruger, MDNR 
Mr. Jerrod Sanders, EGLE 
Ms. Amy Lounds, EGLE 
Mr. Luis Saldivia, EGLE 
Ms. Anne Garwood, EGLE 
Mr. Derek Haroldson 
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Mr. Luke Trumble, EGLE 
Mr. John Bayha, EGLE 
Mr. Chris Lantinga, EGLE 
Mr. Dan Peabody, EGLE 
Mr. David O’Donnell, EGLE 
Mr. Dan Yordanich, EGLE 
Mr. David Fox, STS 
Ms. Melissa Sonneleitner, STS 
Ms. Kimberly Bose, FERC 
Mr. Adam Christy, FERC 
Mr. Kevin Griebenow, FERC 
Ms. Bree Bennett, EGLE 


